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RECEIVED

Our ref: TPS/2259
Enquiries: Heather Brooks (6551 9436)

Transmission via electronic mail to: council@cottesloe.wa.gov.au

Dear Sir

LOCAL PLANNING SCHEME NO. 3 - AMENDMENT NO. 7

I refer to your letter dated 17 April 2018 regarding Amendment No. 7.

The WAPC has considered the amendment and submitted its recommendation to 
the Minister in accordance with section 87(1) of the Planning and Development 
Act 2005 (the Act).

The Minister has approved the amendment in accordance with section 87(2)(a) of 
the Act. In accordance with section 87(3) of the Act, the WAPC will cause the 
approved amendment to be published in the Government Gazette.

The WAPC has forwarded notice to the State Law Publisher (attached) and it is 
the local governments' responsibility to make arrangements for the payment of 
any publication costs. The local government is required under section 87(4B) of 
the Act, and regulation 64 of the Planning and Development (Local Planning 
Schemes) Regulations 2015, to publish the approved amendment, ensure that it is 
available to the public, and notify each person who made a submission.

For all payment and purchase order queries, please contact the State Law 
Publisher on (08) 6552 6012 or fax (08) 9321 7536. One signed set of the 
amending documents is returned for your records.

Please direct any queries about this matter to Heather Brooks on 6551 9436 or 
schemes@planning.wa.gov.au.

Yours sincerely

Ms Sam Fagan 
Secretary
Western Australian Planning Commission 

11/06/2018
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Fax: (08) 655 19001 Email: info@dplh.wa.gov.au Web: www.dplh.wa.gov.au
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PLANNING AND DEVELOPMENT ACT 2005

APPROVED LOCAL PLANNING SCHEME AMENDMENT 

Town of Cottesloe

LOCAL PLANNING SCHEME No. 3- AMENDMENT No. 7

Ref: TPS/2259

It is hereby notified for public information, in accordance with section 87 of the 
Planning and Development Act 2005 that the Minister for Planning approved the 
Town of Cottesloe Local Planning Scheme amendment on 6 June 2018 for the 
purpose of:

Amending the Scheme Text to refine a particular provision in relation to 
residential building height, in clause 5.3.5 in its second paragraph, to read as 
follows:

Futhermore, and notwithstanding any other clause in this Scheme, for 
developments under this clause within the Residential and Residential 
Office zones, the local government may approve the development with a 
building height one storey higher than the maximum building height that 
would otherwise be applicable to the development in accordance with 
Table 2 if, in the opinion of the local government, the original number of 
dwellings (and their replacement plot ratio) cannot be appropriately 
accommodated on the lot without an increase in building height.

P ANGERS 
MAYOR

M HUMFREY
CHIEF EXECUTIVE OFFICER
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TOWN OF COTTESLOE

LOCAL PLANNING SCHEME NO. 3

AMENDMENT NO. 7

Prepared by the Town of Cottesloe



PLANNING AND DEVELOPMENT ACT 2005 
RESOLUTION DECIDING TO AMEND A LOCAL PLANNING SCHEME

TOWN OF COTTESLOE 

LOCAL PLANNING SCHEME NO. 3 

AMENDMENT NO. 7

^^SOLVED that the Council, in pursuance of Section 75 of the Planning and 
Development Act 2005, amend the Town of Cottesloe Local Planning Scheme No. 3 by:

Amending the Scheme Text to refine a particular provision in relation to residential 
building height, in clause 5.3.5 in its second paragraph, to read as follows:

Furthermore, and notwithstanding any other clause in this Scheme, for 
developments under this clause within the Residential and Residential Office 
zones, the local government may approve the development with a building 
height one storey higher than the maximum building height that would otherwise 
be applicable to the development in accordance with Table 2 if, in the opinion of 
the local government, the original number of dwellings (and their replacement 
plot ratio) cannot be appropriately accommodated on the lot without an increase 
in building height.

Dated this ((* April 2018

CHIEF EXECUTIVE OFFICER

D
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File No:...............
Part of Agenda:

MINISTER FOR PLANNING

Proposal to amend a Local Planning Scheme

1. Local Government: Town of Cottesloe

2. Description of Scheme: Local Planning Scheme No. 3

3. Type of Scheme: District Zoning Scheme

4. Serial No. of Amendment: Amendment No. 7

5. Proposal: To amend the Scheme Text to refine a 
particular provision in relation to residential 
building height, in clause 5.3.5 in its second 
paragraph.
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SCHEME AMENDMENT REPORT
PURPOSE

The purpose of this Scheme Amendment is to refine a particular provision in relation to 
residential building height, in clause 5.3.5 in its second paragraph, to remove potential 
ambiguity in its interpretation.

BACKGROUND

The Town of Cottesloe Local Planning Strategy notes that there are a number of older 
grouped and multiple dwellings in the district which may be encouraged to redevelop at 
a density and standard of design and amenity compatible with the generally lower- 
density areas in which they are located.

Under Local Planning Scheme No. 3 in this respect, clause 5.3.5: Redevelopment of 
existing grouped or multiple dwellings, was created to provide Council with a degree of 
discretion to enable the appropriate redevelopment of existing grouped or multiple 
dwellings.

A recent decision of the State Administrative Tribunal has identified the need to amend 
the clause to clarify interpretation of the additional building height.

Clause 5.3.5 of the Scheme currently reads as follows:

Redevelopment of existing grouped dwellings or multiple dwellings

Despite anything contained in the Residential Design Codes and notwithstanding 
the density codes shown on the Scheme Map, existing grouped dwellings or 
multiple dwellings that exceed a density code shown on the Scheme Map at the 
Gazettal date of the Scheme can, with the approval of the local government, be 
redeveloped at a density higher than that shown on the Scheme Map, egual to’ but 
not exceeding the existing built density, subject to the proposed development —

(a) complementing the character of the streetscape;

(b) not detrimentally increasing the mass, scale or surface area of the 
development relative to existing development on surrounding properties;

(c) resulting in improved landscaping of the land;

(d) providing adequate and safe means of vehicular and pedestrian access 
to the land; and

(e) providing an adequate number of car parking spaces on the land.

Furthermore, and notwithstanding any other clause in this Scheme, the proposed 
development may be considered for additional building height (maximum one 
additional storey) over the prevailing permissible building height for the locality 
where, in the opinion of the local government, the original number of dwellings 
(and their replacement plot ratio) cannot be appropriately accommodated on the lot 
without an increase in height.
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In relation to the second paragraph, the basic height limits in the Scheme apply unless 
Council is satisfied that the exercise of discretion is justified. The Town has always 
understood the intent of the provision to be one additional storey more than the 
maximum building height permitted for the relevant zone by Table 2: Development 
Requirements, of the Scheme.

The provision does not automatically confer an additional storey, but was conceived to 
cater for the redevelopment of over-height grouped or multiple dwellings for better 
outcomes. For example, in the Residential Zone some three-storey blocks of flats on 
large sites could be redeveloped in accordance with the two-storey height limit, whilst a 
four-or-more storey block of flats may qualify to be redeveloped at three storeys.

However, the Tribunal has observed that in clause 5.3.5 the words “prevailing 
permissible building height for the locality” could be interpreted as a building height 
greater than the maximum building height limit specified in Table 2.

Therefore, as the meaning of the clause appears potentially ambiguous, it is desirable 
to address this situation for clarity and certainty.

Another consideration is that as the provision is not readily applicable to all zones and 
would only allow consideration of one additional storey as follows:

• Residential Zone and Residential Office Zone - three instead of two storeys.
• Town Centre Zone - at present this zone contains only a small amount of 

residential development, which is in keeping with the Scheme whereby those 
buildings are in accordance with the density and height limits for their locations. 
The two fairly new three-storey mixed-use commercial/residential developments 
are unlikely to undergo redevelopment for a long time, and because they are not 
solely residential the clause may not be applicable to them.

• Local Centre Zone - there is a maximum building height of 9 metres without a 
specified number of storeys, which practically allows for a maximum of three 
storeys.

• Foreshore Centre Zone and Hotel Zone - the clause is not applicable as the 
Special Control Area 2 height provisions of the Scheme prevail.

• Restricted Foreshore Centre Zone - four instead of three storeys, although the 
maximum height in metres may prevent an additional storey.

• Development Zone - not applicable, as the development parameters for this 
zone including building height are determined otherwise and as these sites do 
not contain any existing grouped or multiple dwellings.

Hence it would also be appropriate to confine the clause to relevant zones, being 
Residential and Residential Office.

The Town’s solicitor has advised that given the Tribunal’s interpretation of the term 
“permissible” in clause 5.3.5 does not accord with the Town’s intended meaning, the 
Town should amend the clause to clarify that the maximum building height is limited to 
one additional storey over the maximum building height applicable to the relevant 
zones as specified in Table 2.



The amendment, to the wording in the second paragraph of the clause, is as follows 
(shown underlined):

Furthermore, end notwithstending sny other cleuse in this Scheme, for 
developments under this clause within the Residential and Residential Office 
zones, the local government may approve the development with a building height 
one storey higher than the maximum building height that would otherwise be 
applicable to the development in accordance with Table 2 if in the opinion of the 
local government, the original number of dwellings (and their replacement plot
ratio) cannot be appropriately accommodated on the lot without an increase in 
building height

CONCLUSION

The amendment is the Town’s initiative in order to clarify and reinforce the intended 
height control under clause 5.3.5, and would ensure overall consistency in the 
application of the clause throughout the Residential and Residential Office zones.

The amendment constitutes a minor technical yet desirable change to the Scheme 
Text for this purpose.
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TOWN OF COTTESLOE

LOCAL PLANNING SCHEME NO. 3 

PROPOSED AMENDMENT NO. 7

Council resolves to recommend to the Hon Minister for Planning that the Town of 
Cottesloe Local Planning Scheme No.3 Scheme Text be amended by:

Amending the Scheme Text to refine a particular provision in relation to residential 
building height, in clause 5.3.5 in its second paragraph, to read as follows:

Furthermore, and notwithstanding any other clause in this Scheme, for 
developments under this clause within the Residential and Residential Office 
zones, the local government may approve the development with a building 
height one storey higher than the maximum building height that would otherwise 
be applicable to the development in accordance with Table 2 if, in the opinion of 
the local government, the original number of dwellings (and their replacement 
plot ratio) cannot be appropriately accommodated on the lot without an increase 
in building height
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ADOPTION

Adopted by resolution of the Council of the Town of Cottesloe at the Ordinary 
Meeting of the Council held on the 22 August 2017.

CHIEF EXECUTIVE OFFICER
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FINAL APPROVAL

Adopted for Final Approval by resolution of the Council of the Town of Cottesloe 
at the Ordinary Meeting of the Council held on the 27 March 2018 and the seal of 
the Municipality was pursuant to that resolution hereunto affixed in the presence 
of:

MAYOR

CHIEF EXECUTIVE OFFICER

Submitted for Final Approval

DELEGATED UNDER S16 OF PLANNING AND DEVELOPMENT ACT 2005 

Date: (/ / (S'

Final Approval Granted

MINISTER FOR PLANNING

Date://
It is hereby certified that this is a true copy of the 
ftohoma/Amendment, final approval to which was 
endorsed by the Minister for Planning on Cl Cl /$

Certified by

Officer of the Commission Duty authorised pursuant 
to Section 24 of the Planning and Development Act 
2005 and Regulation 32(3) Scheme and Regulation 
63(3) (Amendment) of the Planning and Development 
(Local Planning Scheme) Regulations 2015.
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