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SHORT STAY USE COMMITTEE — UNCONFIRMED MINUTES 27 FEBRUARY 2019

1.

5.1

DECLARATION OF MEETING OPENING / ANNOUNCEMENT OF VISITORS

The Presiding Member opened the meeting at 2.05 pm and welcomed the Committee.

ATTENDANCE

Committee Members Present

Cr Lorraine Young Presiding Member, Elected Member

Cr Melissa Harkins Elected Member

Mr David Sharp Community Representative

Ms Jane King Community Representative (arrived 2.24pm)
Mr Peter Goff Community Representative

Officers Present

Ms Jana Joubert Coordinator Strategic Planning
Ms Liz Cartell Senior Administration Officer
Apologies

Mr Mat Humfrey Chief Executive Officer

CONFIRMATION OF MINUTES FROM PREVIOUS MEETING

Moved: Cr Harkins Seconded: Mr Goff

The Minutes of the meeting of the Short Stay Use Committee held 10 October 2018
be confirmed as a true and accurate record.
CARRIED: 4/0

DECLARATION OF INTERESTS
None

DISCUSSIONS

Legal Advice received (attached at CONFIDENTIAL Annexure 1A) and points for
consideration attached at CONFIDENTIAL Annexure 1B)

Ms Joubert provided the Committee with a map and summary of Short Stay uses allowable.
The Committee reviewed the mapped areas and discussed legal advice received to date.

Mr Goff requested clarification of the Town’s terminology relating to the current scheme
requirements. Ms Joubert provided definitions relating to Serviced Apartment Self-
Contained Accommodation and Short Stay.

Cr Young thanked Ms Joubert for her summary.
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SHORT STAY USE COMMITTEE — UNCONFIRMED MINUTES 27 FEBRUARY 2019

5.2

53

Update on Parliamentary Inquiry into Short Stay Accommodation (Town of Cottesloe
submission attached at Annexure 2)

Mr Sharpe gave a summary of the Parliamentary Inquiry to the Committee and referred to
the terms of reference, impacts on the community and forthcoming recommendations. Cr
Harkins thanked Mr Sharp for his comprehensive overview.

Ms King entered the meeting at 2.24pm

The committee discussed the position of strata owners. Cr Young questioned what is
currently required in the case of strata properties in terms of numbers for a ban on hosting
without physical presence at the property. Mr Goff advised that a quorum approval without
dissent would be required.

Ms Joubert gave a summary of the expected timeframe for the Inquiry and indicated that
the Preliminary recommendations are expected in late June 2019.

The Local Planning Strategy review process and specific committee engagement (attached
at Annexure 3);

Ms Joubert outlined report timeframes. A scoping report would be prepared then go to
Council. The Town would then ascertain whether Council was satisfied or alternatively
whether they’d like additional information. This would then be collated in a discussion
paper, opening the floor to the public with a summary of points that the Town needs
addressing. Preliminary workshops would then start. Ms Joubert is currently working on an
engagement plan with the CEO.

Cr Young questioned when the local planning strategy was last reviewed. Ms Joubert advised
this was in 2008 however it should be every five years.

Cr Young suggested that the issue for Council is the extent to which short stay use is detailed
and consulted on in the Local Planning Strategy (LPS) review given limited resources and the
fact that the outcome of the forthcoming Parliamentary Inquiry is likely to impact on the
issue at the State level, so that resources used to consult at a granular level might be
wasted. It was suggested it was a council rather than committee level issue.

Mr Sharp queried whether there would be a resident survey. Ms Joubert suggested at this
stage it would be a broad brush approach. Cr Young suggested it was potentially a labour
intensive exercise that is probably not warranted in advance of the Parliamentary Inquiry.

Cr Harkins questioned whether the community would be approached to gauge thought. Cr
Young suggested this would require decisions to be made on what information is provided
to the community and possibly what recommendations or range of options might be
considered in a survey. This would require a good deal of work and it is likely to be undone
by the outcome of the Parliamentary Inquiry process.
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SHORT STAY USE COMMITTEE — UNCONFIRMED MINUTES 27 FEBRUARY 2019

5.4

Cr Young queried how long it would take for the scheme amendment to go through. Ms
Joubert advised around 9 months after the Strategy review is completed (which is estimated
at late 2020). So any changes to LPS3 in this area as a result of the strategy review are likely
to come into effect about the same time as the Parliamentary review and outcomes are
finalised.

The Committee queried the Town’s strategy and processes when required to deal with
issues such as noise, and suggested the community could be provided with some form of
clarity as to how this is handled. Cr Young suggested that recommendations on
enforcement and prosecutions fell outside the terms of reference of the Committee as per
Council’s resolution requesting that the committee be set up.

It was considered the website could be updated to give the community an update on the
current situation in terms of what Council is doing in this sphere.

Cr Young suggested that the next meeting is held in July when the Parliamentary Inquiry is
complete and suggested that the Town updates the committee when other jurisdictions
update their position.

Ms King questioned how the antisocial association with short stay has been handled in terms
of complaints. Ms Joubert explained the Town’s position and process of contacting property
owners and confirmed only two complaints have been received by the Town to date. These
complaints were specifically noise related.

COUNCILLOR MOTION:

Moved: Cr Harkins Seconded: Ms King

The Short Stay Use Committee recommends;
1. That the Committee reconvene in July 2019 following the release of the

findings and recommendations of the Parliamentary Inquiry Report into Short
Stay Accommodation given the probability of the Inquiry impacting on the
Town’s future direction in the area
2. That the Administration keeps the Committee informed of developments in
this area generally;
CARRIED: 5/0

Case studies on short stay policies and community engagement, specifically Nedlands,
Fremantle and Augusta-Margaret River (DRAFT/ONGOING Study attached at Annexure 4).

These items will be reviewed by the Committee in their own time.

OTHER BUSINESS

There was no other business
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SHORT STAY USE COMMITTEE — UNCONFIRMED MINUTES 27 FEBRUARY 2019

7. NEXT STEPS

Way forward (in terms of either a local planning policy or local law) when the results of the
Inquiry become available.

8. ACTION LIST

Updated 27 February (attached at Annexure 5).

9. NEXT MEETING

The next meeting was proposed for the end of July 2019.

10. MEETING CLOSURE

Cr Young declared the meeting closed at 3.16pm
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LSV Borrello

Lawyers
Our Ref: JS:MP:18713W
Enquiries: Moshe Phillips
Direct Line: 9404 9122

Email: m.phillips@Ilsvb.com.au %\\’
8 November 2018 ' %\((@

Warren Andersen _ Q)
Coordinator Strategic Planning iy
Town of Cottesloe

109 Broome Street

COTTESLOE WA 6011

Email: council@cottesloe.wa.gov.au

Delivery Method: Email

Dear Warren
Legal Advice — Short Stay Accommodation

1. Thank you for your instructions to provide the Town of Cottesloe with legal advice on
the issues associated with temporary accommodation rentals.

2. We refer to the 7 questions set out under the points 2 to 8 that were provided as part
of our instructions. We addressed each question in this advice as follows —

(a) points 2 and 3, paragraphs 25 to 46;
(b) points 4 and 5, paragraphs 47 to 52;
(c) points 6, paragraphs 53 to 55; and

(d) points 7 and 8, paragraphs 56 to 61.

Backqround

Temporary-Accommodation Activities

3. The Town is concerned with temporary accommodation being provided from
“residential developments”. “Residential developments” includes those that are

Isvb.com.au

T+61 89404 9100 F+61 893001338 E info@lsvb.com.au PO Box 25025, St Georges Terrace, Perth WA 6831

Perth Joondalup
Level 27, Exchange Tower, 2 The Esplanade, Unit 1, 9 Mercer Lane,
Perth WA 6000 Joondalup WA 6027

LSVB Legal Pty Ltd t/as LSV Borrello Lawyers | ABN 58 606 211 241



approved or permitted for either of the following land use classes (Residential Uses)
under the Town of Cottesloe Local Planning Scheme No. 3 (Scheme) —

(a) Single House;

(b) Grouped Dwelling; and \
o

(c) Multiple Dwelling.

The following 6 types of accommodation are the “Temporary-Accommodation
Activities”, which the Town has specified for the purpose of this legal advice —

(a) residential developments providing temporary accommodation to students
(TAAT);

(b) residential developments providing temporary accommodation in their homes
to au pairs in return for help with household jobs (TAA2);

(c) residential developments renting out room/s temporarily (TAA3);

| (d) residential developments renting ancillary dwellings for temporary
accommodation (including separate annexes such as "granny flats") (TAA4);

(e) residential developments periodically being rented out for temporary purposes
while the owner or principal occupier is on vacation (such as house-sitting or

house-swapping) (TAAS);

(f) whole apartment or houses rented out for temporary accommodation,
including for example typical “Air BnB” type rentals (TAA6);

It is central to the Town’s concerns that this advice address when it is that a
Temporary-Accommodation Activity would constitute a land use class in its own
capacity, and whether it then requires a development approval. This advice starts
with a discussion of the background relevant to that question before setting out the
response in the paragraphs below.

Temporary-Accommodation Uses

6.

To the extent any of the Temporary-Accommodation Activities constitute a land use
class, then in ordinary circumstances they would constitute either of the following
land use classes under the Scheme (Temporary-Accommodation Uses) —

(a) Short-Stay Accommodation;
(b) Residential Building;
(c) Serviced Apartment; or
(d) Bed and Breakfast.
We have not included Hotel in the above list, because the definition in the Scheme

requires this to be licensed under the Liquor Control Act 1988, which is very unlikely
to be the case for the Temporary-Accommodation Activities identified by the Town.



8. Similarly, we have not include Motel in the above list, because th fon in the
Scheme refers to accommodation “in a manner similar to a h also to specific
prOVISlon being made for the accommodation of patrons % vehicles.

9. The Temporary-Accommodation Uses are all “tempo@ definition —

(a) Short-Stay Accommodation and Serviced Apartment are both expressly
qualified as being for not more than “a maximum of three months in any 12
month period” in respect of any person accommodated;

(b) Residential Building is for habitation “temporarily” and while undefined, for
present purposes it would be reasonable to take guidance from the precedent
of 3 months in any 12 month period; and

(c) Bed and Breakfast is for “persons away from their normal place of residence
on a short-term commercial basis”

10. The Temporary-Accommodation Uses also have the following respective elements —
(a) Short-Stay Accommodation is “designed for the accommodation of short-term
guests, which provides on-site facilities for the convenience of the guests and

for the management of the accommodation®;

(b) Residential Building also has the requirement that there be at least 2 people
that are being accommodated temporarily;

(c) Serviced Apartment is “self-contained accommodation for short-stay guests,
where integrated reception and recreation facilities may be provided”; and

(d) Bed and Breakfast “includes the provision of breakfast’.

11. Having regard to these various definitions and use-classes, it is apparent that:

(a) particular instances of some of the Temporary-Accommodation Activities
identified by the Town may fall within one or other the Temporary-
Accommodation Uses as defined in the Scheme; but

(b) there are likely to be instances of the Temporary-Accommodation Activities

that will not fall within any of the Temporary-Accommodation Uses as they are
defined in the Scheme.

Statutory context

12. The principle characteristic that distinguishes the Temporary-Accommodation Uses
from the Residential Uses, is that the occupants/inhabitants are temporary.

13. Temporary-Accommodation Uses, for example holiday houses, are recognised as —

“inherently different to the use of a dwelling for permanent residential
accommodation” and therefore having “the potential to disrupt the amenity of
the area rather than conserve and enhance it’: Hewison and Shire of
Augusta-Margaret River [2014] WASAT 62 [at 53-54].



14.

15.

16.

Because of their potential conflicts, it is common for planning frameworks to treat
Residential Uses and Temporary-Accommodation Uses differently. This is the case
with the Scheme, which is most clearly evident from the Zoning Tab@,

The Scheme’s Zoning Table has differing approvability in th ones for
Temporary-Accommodation Uses compared with Resi S.

The complication in distinguishing these 2 cross sections of the Zoning Table in
practic, is that Temporary-Accommodation Uses and Residential Uses may be
undertaken concurrently at the same development. This is compounded if the
comparative scope of the relevant Temporary-Accommodation Activity is “incidental”
to the existing predominant land use of the residential development.

Incidental use

17.

18.

19.

Where a Temporary-Accommodation Use is undertaken from an existing
development with an existing approval for a Residential Use, it will not constitute a
separate land use as a matter of planning law if it is only undertaken to an extent that
would be considered “incidental”. No requirement for development approval would be
triggered in respect of a use that is incidental to the existing approved predominant
land use.

This scenario was set out in Pacific Seven Pty Ltd v Knox City Council (1993) 11
AATR 325 [at 329]:

“It has always been recognised that land may be used for more than one use.
Land can also be used for more than one activity. However, not all activities
constitute separate uses in their own right. Sometimes activities will be
ancillary or incidental to the primary use of the property, in which case they
will not constitute a separate use but are considered to be part and parcel of
the primary use.” '

Determining the threshold of where an incidental use/activity becomes a separate
land use is a nuanced question of fact and degree, which was highlighted in
Northcote Food Wholesalers Pty Ltd v Northcote City Council (1994) 84 LGERA
54 [at 67]:

“[T]here is no single test to determine dominant against ancillary, and that
different criteria, themselves not readily susceptible of classification, perhaps
relating to appearance or association, perhaps of a planning nature (like
traffic or parking), perhaps of a monetarily quantitative nature (like revenue),
perhaps of a geographically quantitative nature (like scale) are looked to as
appropriate in the circumstances of each case.”

Dual land uses

20.

If a Temporary-Accommodation Use is undertaken concurrently with a Residential
Use and is of a scale that is beyond incidental, then it becomes a dual land use and
subject to its own separate requirement for development approval.



21. The principal guiding authority for determining a dual use is Gull Petroleum (WA)
Pty Ltd v Nashville Investments Pty Ltd [1999] WASCA 12, where the following

was stated: &\
“[llt seems to me that each proposal must be looked at on '@nerit& The

classification of the proposed uses should not be carrie erina
mechanical or in an arbitrary way. If, in a particular manner in which
two uses are to be combined on a particular site ma inappropriate to

categorise the resulting use as a dual use with each use falling within a
definition in the Scheme, perhaps because the proposed manner of
combining the two uses so changes the character of one or both of them that
it or they can no longer sensibly be taken to fall within the definition or
definitions in the Scheme, then there should be no such categorisation.
Where, on the other hand, the character of each use remains unaffected by
the fact that one site is shared between them there is no reason why the
categorisation of each use should be any different than if each had been
effected from its own site. If either use is unacceptable within the particular
location it would not be approved. That consequence would not be altered by
the fact that another, permitted, use would be effected from the same site.”

Trigger

22. Temporary habitation is what distinguishes the Temporary-Accommodation Uses
from the Residential Uses. Therefore, it is the scope of that feature of the activity/use
that will most commonly be what is determinative of whether the Temporary-
Accommodation Use is a separate dual use with reference to the relevant existing
Residential Use (and then subject to separate development approval requirements),
rather than merely an incidental use, ancillary to the primary Residential Use.

23. With respect to the Temporary-Accommodation Activities, they will constitute a
separate Temporary-Accommodation Use if it can be demonstrated that it is —

(a) temporary habitation; and

(b) distinguishable from, and not incidental to, the relevant existing Residential
Use.

24, In circumstances where Temporary-Accommodation Activities and Residential Uses
are undertaken concurrently, a practical characteristic that distinguishes the
Temporary-Accommodation Use is that it is paid for at certain rate specific to the
temporary period of accommodation. Practically speaking, evidence of this fact is
often critical to demonstrating if a Temporary-Accommodation Use is being
undertaken.

Proper use-classification of the various Temporary-Accommodation Activities

25. You have asked —

“Which, if any, of the short-term lettings in para 1 [Temporary-
Accommodation Activities] can be carried on without a 'change of use'
planning approval? (eg. as not constituting a change in use, or constituting a
use incidental to the predominant use.) Please provide rationale for
conclusions.”



26.

24

28.

29,

“Which, if any, of the short-term lettings identified in para 1 [Temporary-
Accommodation Activities], above, fall within the short stay uses defined in
LPS3 (ie. short stay accommodation, serviced apartments, bed a\r%,

breakfasts)? ‘%\

In answering this question please provide an analysis of, ent features
of each short stay use and highlight the features distj g each use.

Please also advise which, if any, of the uses fall WI%N)I Clause 4.4.3 of LPS3
(i.e. a use that does not fall within the definition of any use-class mentioned in
the Zoning Table, and that cannot reasonably be determined as falling within
the type, class or genus of activity of any other use class)?”

We have addressed these three questions together in the paragraphs that follow.

As an introductory comment, determining activities as land use classes is a “fact and
degree” assessment/determination. As such, it is not possible to provide exhaustive
legal advice on approval requirements of the Temporary-Accommodation Activities
and as such we have set out responsive comments that provide guidance applicable
to most common situations.

The various matters set out in paragraphs 3 to 24 above provide general guidance as
to when a Temporary-Accommaodation Use is occurring and in turn requires
development approval.

We trust our below comments provide the adequate practical guidance for the
Town'’s purposes. We would welcome your further instructions if advice is required in
respect of a specific activity of concern to the Town.

Renting of rooms or areas within a home (TAA1, TAA3)

30.

31.

32.

33.

34.

If accommodation or room/s within a residential development are consistently being
rented on a short-term basis (that is, for no more than 3 months in any 12 month
period in respect of each person), to any person (student or not), who is unrelated to
the owner or principal occupant of the development, then on its face this constitutes a
Temporary-Accommodation Use and requires approval (as such) under the Scheme.

If it is only 1 person at a time that is being rented the room, it likely constitutes Short
Stay Accommodation. If it is 2 or more people being rented accommodation or
rooms, it likely constitutes a Residential Building.

The most likely classification of this scenario is that the home is being used for dual
purposes — one being a Residential Use and the other being either Short-Term
Accommodation or a Residential Building.

With specific reference to students, in practical terms it may be unusual for students
to rent accommodation in residential developments for less than 3 months. This may
particularly be the case for university students, given a semester is longer than 3
months and changing accommodation during a semester would be unusual.

Furthermore, in practical terms, if students renting rooms in residential developments
were to be addressed as a planning compliance issue, it would have to be shown
that the renting of the room is beyond the scope of the relevant existing Residential
Use. This is so that it is shown that the student does not constitute being a resident.
This could require at least demonstrating that rent is being paid by the relevant



students and the students do not stay for more than 3 months in any 12 month
period.

35. It is our view that for the circumstances of a student (or other person) renti \%em
to be considered not incidental, it would have to be a clearly evidentx&

(a) that there is repeated renting of the room/s (ie notjus@

(b) for less than a 3 month period in respect of each different student.

); and

Renting of rooms or areas within a home to au pairs (TAA2)

36. The difference between the renting of accommodation or a room to an au pair, as
distinct from a student or other person, is that it is part of an au pair’s role to assist in
the carrying out of household tasks or child-care, and accommodation is provided at
least in part by way of considerations for those services.

37. Increasingly, in our view, this type of arrangement would likely be considered to be
within an ancillary or incidental aspects of a principal or predominant Residential
Use. That is, in our view, if the person being accommodated is in fact providing
services to the principal occupier of the residence, and the accommodation is
provided at least in part by way of considerations for those services, this would be
reasonably regarded as a “normal” or incidental aspect of the Residential Use.

Renting of ancillary dwellings (TAA4)

38. An ancillary dwelling — while physically detached — is for the purposes of its
development approval, part of the main dwelling.

39. Therefore, it is not treated any differently than a room of the dwelling for the purpose
of determining whether it involves being used for an activity constitutes a Temporary-
Accommodation Use. On this basis, the comments above in relation to TAA1, TAA2
and TAA3 apply.

House-sitting or house-swapping of entire homes while on vacation (TAAS5)

40. Theoretically, any renting out or letting of a home for a period of less than 3 months
could constitute a Temporary-Accommodation Use.

41. However, in practice it may be difficult to demonstrate in the cases of a one-off or
occasional instance. Further, a one-off or occasional instance of an entire home
being let while the principal and usual occupant was in fact on vacation (such as
house-sitting or house-swapping), may be considered as an incidental aspect of an
ordinary Residential Use — particularly if the arrangement includes (for example),
taking care of a garden or pets while the principal occupant is away.

42. Practically, a home would have to be rented out consecutively to different parties for
periods of less than 3 months before the activity could be demonstrated as
constituting a Temporary-Accommodation Use that required development approval.

Whole apartments or houses being let on a short-term basis (TAAG6)

43. Residential developments being rented out in their entirety for periods of less than 3
months, such as an “Air BnB” arrangement, clearly in our view, constitute a



44,

Temporary-Accommodation Use — particularly as, typically, there is no usual or
primary occupant of the development, and it is vacant when not being rented out

In most cases these would constitute Residential Building (or, in case 0
apartment, Serviced Apartments) — and as such would require prl ent

approval under the Scheme.

Use not listed - Clause 4.4.3

45.

46.

Generally, the Temporary-Accommodation Activities will be either an incidental use
or one of the Temporary-Accommodation-Uses and therefore will not fall within
clause 4.4.3 of the Scheme as a “use not listed”.

It would be difficult to envisage circumstances where one of the Temporary-
Accommodation Activities would be undertaken in such a form that would not fit
within the definition of any of the Temporary-Accommodation-Uses (or any other land
use class in the Scheme). The most likely circumstance would be if it involved a
Temporary-Accommodation Activity that —

(a) was limited to 1 person (as this would exclude it from being Residential
Building); and

(b) did not have features/characteristics that required to constitute one of the
 other Temporary-Accommodation Uses, such as —

(i) no onsite facilities with respect to Short-Stay Accommodation;
(i) no reception with respect to Serviced Apartments; and
(iii) no provision of breakfast with respect to Bed and Breakfast.

Requlation of the Temporary-Accommodation Activities

47.

48.

You have asked —

“Can Local Laws be used to regulate and control short-term lettings identified
as falling within para 2 or para 3 [Temporary-Accommodation Activities],
above (eg. to require registration, to deal with on+ site parking arrangements,
to restrict eg # days, #rooms, #guests)?

If LPS3 was to be amended to allow for additional short-term letting uses in
the Town (as P, D or A uses), please advise on the relative efficacy of using
either express provisions in LPS3 or Local Laws to regulate and control such
lettings (eg. to require registration, to deal with on-site parking arrangements,
to restrict eg # days, #rooms, #guests)?

Please also advise whether a provision in LPS3 requiring the consent of
affected neighbours as a condition of Planning Approval would be
enforceable?”

It is open to local governments to make local laws to regulate the activities that make
up Temporary-Accommodation Uses.



49.

50.

51.

52.

The following are local governments that have made or proposed such local lawg —

(a) City of Busselton;’ &,%'\\\k
(b) City of Fremantle;? and ‘ Q)%&\%

(c) City of Wanneroo (proposed).®

It is also an option to make specific local planning scheme amendments and adopt
specific local planning policies to achieve more comprehensive regulation of
Temporary-Accommodation Activities. This is more efficient than regulation by local
laws, as it avoids of duplication of both regimes operating concurrently.

The Shire of August-Margaret River* and the City of Joondalup® have adopted local
planning policies to assist with the regulation of Temporary-Accommodation
Activities. If the Town would like further advice setting out considerations and
suggested structuring for either a local law or planning provisions for regulating
Temporary-Accommodation Activities, then we would welcome your further
instructions on this and can revisit this advice accordingly.

Note that — while the submissions of affected neighbours can be a relevant
consideration under clause 67 of Schedule 2 of the Planning and Development
(Local Planning Schemes) Regulations 2015 — it would be contrary to proper
planning principles to include this as a precondition to approval under the Scheme. It
would likely receive resistance in the amendment process from the Western
Australian Planning Commission, amongst others.

Strata Protections

53.

54.

55.

You have asked —

“Are strata by-laws an effective means of regulating, restricting or prohibiting
short term lettings [Temporary-Accommodation Activities] that can otherwise
be lawfully operated under LPS3?

Would a condition in a Planning Approval requiring compliance with strata by-
laws relating fo short-term lettings use be enforceable?”

Strata by-laws can be effective in regulating or prohibiting Temporary-
Accommodation Uses within the strata. This is a civil regime.

Compliance with strata by-laws would not be a valid or enforceable condition of a
development approval without a demonstrable planning purpose.

Thttps://slp.wa.gov.au/qazette/gazette.nsf/lookup/2012-66/$file/qq066.pdf

Zhttps://www.fremantle.wa.qov.au/sites/default/files/sharepointdocs/Short%20stay%20accommaodation

%20local%20law-C-000316.pdf

Shttps://www.wanneroo.wa.gov.au/consultations/downloads/5b501945675b8.pdf

4https://www.amrshire.wa.gov.au/.../LPP7%20Short%20Stay%20Accommodation.pdf

Shttps://www.joondalup.wa.gov.au/files/councilmeetings/2016/Attach24brf161206.pdf




Further statutory and liability considerations

56.

57.

58.

59.

60.

61.

You have asked —
QW™

“What other statutory provisions/regulations must the Town con,
regulating short-term lettings (eg Building Code of Australia
brief outline of the relevant provisions. %

Is the Town exposed to liability (eg. for ensuring compliance with other
statutory provisions) by regulating short-term lettings?”

There are no general statutory regimes that are pertinent for a local government to
refer to, in pursuing the regulation of Temporary-Accommodation Uses in the
community interest.

As to the Building Code of Australia, while there are differences in the definitions of
building classifications by reference to the use or non-use of the term “dwelling” (eg.
differences between Class 1a and Class 1b, and more relevantly, between Class 2
and Class 3 buildings), in Giuseppe Genco and City of Melbourne v Paul Kenneth
Salter and Building Appeals Board [2013] VSCA 365 the Victorian Court of Appeal
upheld a decision of the Victorian Supreme Court that the use of a number of
apartments within an existing Class 2 building as serviced apartments for short-term

-accommodation did not in that case result in the building changing from a Class 2 to

a Class 3 building. The Court of Appeal left open the prospect, however, that a
change in use of a sufficiently significant number of apartments within a single
building might result in a change of classification, particularly if the apartments are so
proximate to each other as to resemble the residential part of a hotel.

The application of this to single dwellings, and the circumstances in which a building
might change from a Class 1a to a Class 1b building, is even more nuanced and

difficult, because one is dealing with only a single dwelling rather than a number of

apartments.

In general, we revert back to our comments above as to whether the Temporary-
Accommodation Activities amount to a separate Temporary-Accommodation Use.
Where there is a change of use from a Residential Use to a Temporary-
Accommodation Use, it is likely that there will also be change of classification of the
building — either from Class 1a to Class 1b, or from Class 2 to Class 3 — but where
there is no change of use it is very unlikely-there will be change of building
classification. As such, while the Building Code of Australia is an additional matter to
consider, it does not, in our view, provide an alternative measure by which to
distinguish between or regulate Temporary-Accommodation Activities.

Finally, it is a well-established legal principle that public bodies — while responsible
for administering a regulatory regime — are not bound by a duty to administer or
enforce the regulatory regime they are responsible for. Establishing regulation will not
of itself expose the Town to liability risks. However, when the Town does undertake
measures in administering that regulation, it may come under a duty of care to not do
so negligently.
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Please contact Moshe Phillips (9404 9122) or Julius Skinner of LSV Borrello Lawyers’ Perth
office if you have you any questions or require any further advice or assistance.

Yours sincerely
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RESPONSE TO POINTS FOR CONSIDERATION IN BRIEF TO LEGAL EXPERT:

Memo to Short Stay Accommodation Committee

The following report provides a succinct summary of the advice received from LSV Borello Lawyers as
requested by the Town of Cottesloe Short Stay Use Committee on 15 October 2018 (refer to Minutes of
meeting 16 Oct 2018).

The advice was delivered by email and contains responses to discreet instructions as documented within
the brief to LSV Borello Lawyers and was approved by the Committee on 15 October 2018.

Background to the problem to include:

1. Explanation of short-term letting spectrum in Cottesloe:

a.
b.

Note

residents providing short term accommodation to students in their homes [TAA1]
residents providing short-term accommodation in their homes to au pairs in return for
help with household jobs [TAA2]

residents letting room(s) in their homes in the short-term lettings market [TAA3]
residents letting separate annexes in their homes (including granny flats, ancillary
dwellings) in the short-term lettings market [TAA4]

residents letting their homes in the short term lettings market whilst away on vacation
(including house-swapping) [TAAS5]

owners/tenants letting whole apartments and whole houses in the short-term letting
market [TAA6]

Short-term accommodation/lettings are generally for periods ranging from a few nights to several
weeks [less than 3 months in any 12 month period]. Assume for the purposes of the following
questions that the relevant premises have planning approval for use ‘single house’, ‘grouped
dwelling’ or ‘multiple dwelling’ as defined in LPS3.

Which of these uses are allowed without further approvals?

2. Which, if any, of the short term lettings in paragraph 1 can be carried on without a ‘change of
use’ planning approval? (E.g. as not constituting a change of use, or constituting a use incidental

to the predominant use). Please provide rationale for conclusions?

Temporary Requirements for incidental classification | Permissible Zone(s) — not requiring
Accommodation a change of use
Activity (TAA)

1. TAAl e Once off renting of room e Residential Zone
e 3months +in 12 month period e Foreshore Centre Zone

2. TAA2 Provision of accommodation in exchange e Restricted Foreshore Centre
for carrying out of household tasks and Zone
services e Town Centre Zone




3. TAA3 e Once off renting of room e Local Centre Zone

e 3months +in 12 month period e Residential Office Zone
4, TAA4 - e Once off renting of room

e 3months +in 12 month period
5. TAAS e Once off or occasional instance

e Arrangement includes house-sitting,

taking care of pets/garden

6. TAA6 - Nil

Which of these uses could be carried on under current LPS3 subject to appropriate planning approval?

3.

Which, if any, of the short term lettings in paragraph 1, fall within the short stay uses defined in
LPS3 (i.e. ‘short stay accommodation’, ‘serviced apartments’, ‘bed and breakfast’)?

In answering this question please provide an analysis of the salient features of each short stay

use and highlight the features distinguishing each use.

Please also advise which, if any, of the uses fall within cl 4.4.3 of LPS3 (i.e. a use that does not fall
within the definition of any use-class mentioned in the Zoning Table, and that cannot be
reasonably determined as falling within the type, class or genus of activity of any other use class)

[use class not listed].

Temporary Permissible Zone(s) —requiring a change of use
Accommodation
Activity (TAA)

1. TAA1l ‘Short Stay Accommodation’ ‘Residential Building’

2. TAA3 e Foreshore Centre Zone e Residential R35 - R100

3. TAA4 e Restricted Foreshore Centre e Foreshore Centre Zone

4, TAAS Zone e Hotel Zone
e Town Centre Zone e Town Centre Zone
e Residential Office Zone e Residential Office Zone

5. TAA6 ‘Short Stay ‘Serviced Apartment’ ‘Residential Building’

Accommodation’

Residential R35 — e Residential R35—

Foreshore Centre
Zone

Restricted
Foreshore Centre
Zone

Town Centre Zone
Residential Office
Zone

R100 Foreshore
Centre Zone
Restricted
Foreshore Centre
Zone

Hotel Zone

Town Centre Zone
Residential Office
Zone
Development Zone

R100

Foreshore Centre
Zone

Hotel Zone

Town Centre
Zone

Residential Office
Zone
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